
1

HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 , TINSUKIA

District : Tinsukia

Present : Md. Abdul Hakim, M.A. LL.B 

Addl. District Judge-2 (FTC),

Tinsukia.

Title Suit (M) Case No. 129 of 2013

On 12th day of April, 2018

  Srimoti  Akriti Didwania,

                               W/o.  Sri  Sanjoy  Didwania,

                               D/o. Sri  Srawan  Kumar  Beria,

                              Presently  residing  at  Biswanath  Floor Mills(P) Ltd.,

                               A.T  Road,  Hijuguri,        

          P.O, P.S Tinsukia,      

District- Tinsukia (Assam)...........................Petitioner

                 

-Versus-

1. Sri   Sanjoy  Didwania,  

                                S/o. Sri Mohanlal Didwania,

                                R/o.  Pakiza  Semson  Plaza,

                                4-B,  Opposite  to  Government  Office, 

                                Near Petrol Pump,  Bamuni Maidan,

                                P.O, Bamuni  Maidan, P.S  Chandmari, Guwahati,

                                District- Kamrup(Assam)

Office  at  -  C/o.  New  Paras  Medical  Hall,

G.N.B  Road,  Bamuni  Maidan,

Guwahati 21,  District Karmrup, Assam.

............Opposite Party.
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This suit coming on for final hearing on 06.04.18 in  the presence

of : 

 

 For the Petitioner         :    Sri B.K  Kejriwal, Advocate

 For the Opposite Party :    Sri  S. Roy,  Advocate. 

And  having  stood  for  consideration  to  this  day  the  Court

delivered the following Judgment.

J  U D G M E N T

1.  This is a suit filed U/s. 13 (1) (1-a)  of Hindu Marriage Act

by the plaintiff/Petitioner namely, Smt. Akriti Didwania D/o. Sri

Srawan  Kumar  Beria,  a resident of Biswanath  Floor Mills (P)

Ltd., A.T  Road,  Hijuguri,  in the district of Tinsukia, Assam for

decree  of  divorce  by  dissolving  her  marriage  solemnized  on

07.02.2010 with the Opposite  Party,  namely,  Sanjoy  Didwania.

2.  The  Petitioner in  her pleading  has  drawn  the  attention

of the court that the  parents  of  the  petitioner had arranged

the marriage of the  petitioner  and  the  Opposite  Party as  per

Hindu  rituals  and  customs  and  accordingly  the  same  was

solemnized  way back on 07.02.2010  at  Guwahati. She  entered

into  the  wedlock with the  Opp. Party with  a  hope  to  lead  a

peaceful and  happy  married  life as per  the  decision of  her

parents  and  other  elderly  members  of  her  family.

  
3.   That  after  the  marriage  of   the   petitioner  with   the

Opposite  Party,   they   started   their   conjugal   life   at   the

permanent residence  of  the  Opposite  Party at  Guwahati. That

soon  after  the marriage  the  Opposite  Party  started  inflicting
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physical  and  mental  torture  upon  the  petitioner  on  flimsy

pretext  and  sometimes  for  bringing  money  from  the  father

of  the  petitioner,   but  the  petitioner  tolerated  all   such

tortures with  a  hope  that  good  sense  will  prevail  one  day

on  the  Opposite  Party. That   sometime  after  her  marriage,

the petitioner could  learn  that  the  Opp. Party  had  all  bad

habits,  including  drinking heavily  everyday,  gambling,  taking

huge  amount  of  credit  from  others,  come to  the  house  at

late  light in intoxicated  condition  etc.  He  did  not  also  give

anytime   to   the  business  or   earning   money.   When  the

petitioner objected  thereto,  he  used  to  abuse  her  in  filthy

language  even  by  calling  names  to  her  parents. That  the

Opp. Party  did  never  give  any  money  to  the   petitioner  for

meeting   her   urgent   needs   even.   There   are   many

requirements  for  which  a  lady  cannot  approach  her  elders.

But  the  Opp. Party  did  not   pay  any  heed  to  her  requests.

Instead  of  paying  her,  she  used  to  ask  the  petitioner  to

give  him  money  from  herself  or  by  bringing  from  her

parents.  When  she  did  not  give  him  or  bring  money  from

her parents,  she  was  subjected  to  inhuman  cruelty  by  the

Opp. Party.  With  the  hope  of  improvement, the  petitioner

brought  from  her  parents  and  paid  to  the  opposite  party a

sum   of   Rs.  75,000/-  only   in   total.  That   the   petitioner

repeatedly advised  the  Opp. Party  to  give  up  his  bad  habits

and  lead  a  normal  life  as  a  good  husband  but to  no  avail.

At   the   insistence  of   the   petitioner,   on   one   occasion

however,  on  20.10.10  the  Opp. Party  promised  in  writing  in

his  own  hand,  to  give  up  his  all  bad  habits  and  to  return

the  sum  of  Rs. 75,000/-  only  to  her within  a  period  of   one

year or one  year  and  a  half. But  he soon forgot  his  promises

and   started   leading   his   life   as   before.  Whenever  the

petitioner reminded  him  of  the   promises,  he  treated  her

with  utmost   cruelty. That  all  along  the  petitioner  had  been
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tolerating  the  tortures meted  out  to  her  with  the  earnest

hope  that   good  senses  shall  prevail  upon  the  opposite

party  one  day  and  her  life  thereby  be  brought  to  normal.

But  all her  hopes   were  belied and the  torture  by  the  Opp.

Party  increased  day  by  day.  He was in fact emboldened by

the  tolerant  attitude  of  the  petitioner. That  being  compelled

when  the  petitioner complained  of  the  fact to  her in  laws

they  too did  not  give  her  any  consolation. Instead they  also

abused her  badly  and  criticized  her  of  not  being  of  modern

standards  and  of  not  co-operating  with  the  husband. That

since  no  alternative  was  left  for  her,  the  petitioner,  for  the

sake  of  her  safety,  came  to  her  parents'  house  with  her

mother  on  30th August  2013  and  since  then  she  is  staying

with  them  at  Tinsukia. After  her  coming  back  the  Opp. Party

did  never  call  her  and/or  take  any  information  about  her.

That   it   has   become  impossible   for   the   petitioner   to

continue  matrimonial  relation  with  the Opp. Party  due  to

aforesaid  inhuman  acts  of  the  Opposite  Party  &  his  family

members  within  the  petitioner.  The  petitioner  has  been

passing  her  days  under  constant  mental  torture,  frustration

and  dis-appointment  towards  marital  life. That  the  petitioner

is  deprived  from  all  the  privileges  and  expectations  of  a

marital  life  as  stated  above.  That  there  is  no  chance  of

reconciliation between  the  petitioner  and  the  Opp. Party.

Their   marriage  in   fact,   is  irretrievably  broken.  That  this

petition   is   made   bonafide   and   there   is   no   collusion

between  the  parties  in  presenting  the  same. That  the  cause

of  action  of  this  suit  arose  on  the  different  dates  of

tortures  and  demand  of  money  done  by  the  Opposite

Party,  20.10.10  when  the  opposite  party  had  executed  a

letter  of  promise, 30th  August,  2013  when  the  petitioner

came  back  to  the  house  of  her  parents  at  Tinsukia. That

the  petitioner  has  filed  herewith  a  copy  of  the  writing
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dated  20.10.2010  made  by  the  Opposite  Party. 

4.       As such, she prays for decree of divorce by dissolving her

marriage with the Opp. Party. 

5.      The Opp. Party has contested the suit and submitted the

written statement to negate the suit of the petitioner. That  the

suit is not  maintainable  in the present form or otherwise and as

such liable to be dismissed. That  it  is  apparent  from  the  bare

reading  of  the plaint/petition  under  section  13(1)(a) of  Hindu

Marriage  Act  that  the  grounds  stated  are  not  sustainable

and  as  such  the  petitioner is  not entitled  to  get  relief  or

decree  in  the  present suit. That  there  is  no  cause of  action

for  the  suit  as  alleged  in paragraph  No. 16 of  the  petition

or  otherwise  and  as  such  the  petition  is  liable  to  be

rejected. That  the  suit  is  false,  frivolous  and  vexatious  and

the  same  has  been  filed  for  illegal  gain  and  for  some

vexed  interest  of  the  petitioners  hence  the  suit  is  liable  to

be   dismissed.  That,   save   and   except   what   has   been

specifically   admitted  herein   below,   the   answering  Opp.

Party/respondent  denies  each  and  every  statement  and

allegation made  in  the  petition of  the  petitioner,  and  puts

the  petitioner to strictest  proof  thereof.  That  the  answering

Opp. Party/respondent  has  been  advised  to  traverse  and/or

deal   with   only   those   statement/allegation   which   are

necessary  for  adjudication  of  the  issues  involved  in  the

present  suit  and  rest  which  have  not  been  specifically

traversed  have  to   shall   be  deemed  to   be  denied  in

seriatim. That  as  regard  to  the  statement  made  in  Para  No.

1  of  the  petition  of  the  petitioner,  the  Opp. Party  states

and  submit  that  the  petitioner  has  stated  falsely  that  she

has  been  residing  in  the  parents  residence.  As  the  Opp.

Party  tried  to  contact  her  in  her  parents  house,  she  was

not  there. That,  as  the  statement  made in  Para  No.  2,  3  &
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4  is  admitted  by  the  Opposite  Party.  That  as  the  statement

made  in  Para  No. 5  of  the  petition  of  the  petitioner  is

false,  baseless  and  is  denied  by  the  Opposite  Party. That  as

the  statement  made  in  Para  No. 6  of  the  petition of  the

petitioner  is  denied  by  the  opposite  party  and  beg  to  state

that,  he  has  been  suffering  from  ailment  and  is  undergoing

treatment and  is  yet  to  recover  from  his  illness  and  return

to  his  normal  day  to  day  activities.  The  copies of  Medical

Certificate  are  filed  hereto  as  document  No. 1(series). That

as  the statement  made  in  para  no. 7  of  the  petition  of  the

petitioner  is  denies  as  those  statements are  false,  vexatious

and  baseless.  The Opp. Party  since  long  time  has  been

undergoing  treatment  for  his  ailment  and  is  bedridden. The

Opp. Party  states  and  submits  that  he  never  demanded  for

money  as  stated  by  the  petitioner,  nor  he  meted  any

cruelty  mentally  or  physically  to  the  petitioner. That  as  the

statements  made  in   para  no.  8   of   the   petition  of   the

petitioner  is totally false  and  denied. For  some  vexed  interest

the  petitioner  has  made  out a  false  and  concocted story  to

get  sympathy. That as  the statements  made  in  para  no. 9  of

the  petition  of  the petitioner  is  denied   by  the Opp. Party,  it

is  not  a fact  that  the  Opp. Party  has  meted  out  torture

upon  the  petitioner.  In fact,  the petitioner  for  her  some

biological  imbalanced  problem  she  could  not  become mother

and  for  which  she  was  undergoing treatment  at  the  cost

and expenses  of  the  opposite  party. In  the  last  part  of  the

year  2012,  the  Opp. Party  got   shocked  and  paralysis  attack

on   14.11.12   and   admitted   into   the  hospital   for   his

treatment,  taking  advantage  of  the  same   the  petitioner  left

the Opp. Party  and  went  to  her  parents'  home  with her

mother,  whereas  at  that  crucial  time   she  ought  to  have

been  alongwith the  Opp. Party. She  left  the  Opp. Party  alone

to  die. The  copies of  Medical  Certificate  are  filed  hereto  as
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document  No. 2(series). That, as the statement made in Para

No.  10,11,12,13,14  &  15  of  the  petition  of  the  petitioner  is

denied by the opp. Party. That, there is no cause of action arose

as stated by the petitioner in her petition Para No. 16. That, as

the  statement  made  in  Para  No.  17  of  the  petition  of  the

petitioner is denied and put the petitioner strictest proof thereof.

That,  the  respondent  states  and  submits  that  petitioner

miserably filed to establish any reasonable ground for a decree

of divorce. That this petition is made bonafide and in the interest

of justice.

6.     Upon  considering  the  material  on  record  that  my   ld.

predecessor had framed the following issues as mentioned here-

in-under : 

(i) Whether the  suit  is  maintainable  in  law  or  in  fact?

(ii) Whether  the  Respondent  had caused  cruelty upon

the  petitioner?

(iii) Whether   the  petitioner  is  entitled  for  the  decree

as  prayed  for?

(iv) Whether   the   parties   are   entitled   for   any

relief/reliefs   as per provision of law? 

7.      The  petitioner  has  examined  herself  alongwith  another

witness  in  support  of  her  suit  whereas  the  respondent  has

examined  himself and  another witness to negate the suit of the

Petitioner. 

8.        The Court has heard the argument advanced by the  Ld.

Counsels of both the parties.

9.  The  PW.1,  Smt.  Akriti Didwani, the  petitioner,   in  her

evidence  on  affidavit  has  testified  in  a  similar  and  identical
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manner  as  that  of  the  contents  of  her  pleading  as  narrated

above and as such,  her evidence in affidavit is not repeated

here for the sake of brevity. The  PW.1  has  exhibited  some

documents which  are  marked  as  -  (i) Ext. 1, Writing  and

Undertaking  by  the  Opp. Party  dated  20.10.2010 (Proved  in

Original), (ii) Ext. 2,  Letter  of  IDBI  Bank,  Chandmari  Branch

dated 18.06.2014.(Proved  in   Original),  (iii)  Ext.  3 Report   of

Srishti  Hospital &  Research  Centre dated  21.04.14.

10. In Cross-examination PW.1, has stated  that her marriage

was solemnized on 07.02.10. She has completed her graduation.

She knows the contents of her plaint and affidavital evidence.

Their marriage was a social marriage. Prior to her marriage she

met with her husband and the marriage was with her consent.

Her family consists of six members and they all  reside under

same  lodging.  The  family  of  her  husband  consists  of  five

members including parents and three male members. After her

marriage she had been to her parents home 5 or 6  occasions.

Her husband accompanied  her twice to her parents house after

paralysis  of  her  husband.  She  left  her  marital  home   on

30.08.2013. In the plaint as well as Affidavital evidence although

she  has  stated  that  the  Respondent  inflicted   physical  and

mental  torture  upon her  but  she has  not  specifically  written

what type of physical and mental torture was meted out to her.

After her marriage she came to  know  that the respondent  had

the habit of smoking, drinking gambling. The respondent often

used to come home in drunken condition. Thereafter he become

a regular drunker.  She did not inform her parents about it but

later informed. She has not stated this facts in her plaint as well

as in affidavital evidence. She has filed documents at the time of

filing the case. She has also filed list of documents  in support  of

her  case.  Although  she  has  stated  that  she  has  filed  list  of

documents but she has not filed list of documents. She has in

her  plaint  stated  that  she  has  filed  only  a  document  dated
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20.10.10. As alleged in para 8 of  her plaint the Opposite Party

promised in writing in his own hand to give up his bad habits and

to return a sum of Rs. 75,000/- specifically not mentioned, it is  a

fact.  She  denies the suggestion that  Ext. 1  is not written by

the Respondent and do not have any legal effect. In Ext.1, she

has not exhibited the signature of  Respondent. She has  not

specifically   mentioned  any   name in  her  petition  about  the

torture inflicted upon her but she  has told about the torture

inflicted upon her to her in laws  and members of the family. She

denies  the  suggestion  that   no torture have been meted out to

her,  so  she  has  not  specifically  mentioned  any  name.  On

30.08.2013  she  returned   back  to  her  parental  house

permanently,  although  she  has  again  went  to  the  house  of

Respondent to bring her articles and other articles. She has also

not mentioned in her plaint  that she went to the house of the

respondent to bring back her articles. She did not  lodge any

case against  the  Respondent for the torture meted out to her.

She  has not hide any facts from 07.02.10 to 30.08.2013. In the

month  of  November,  2012   her  husband   has  got  paralytic

attack.  She has taken all care  of her husband during the time of

his paralytic attacks.  She  has  denied the  suggestion  that she

has  not  taken  care  of  her  husband  during  the  time  of  his

paralytic attack, so she has not disclosed  the fact  in her plaint

as well as  in affidavital evidence.  It is  a  fact  that she has not

mentioned   the  specific  date  on  which  she  was   meted  out

physical and mental torture. She  has  denied the  suggestion

that  she has not specifically mentioned in her plaint for what

cruelty she was compelled to come back to her parents house on

30.08.2013.  She  has  not  mentioned  in  her  plaint  that  after

30.08.2013, she alongwith her family members had made any

attempt to save  her conjugal life. At the time of filing the case

she has categorically stated in para 14 of her plaint that there is

no chance of  reconciliation between herself  and her husband.
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She   has   denied  the   suggestion   that  on  30.08.2013  she

voluntarily went to the house of her parents. She  has  denied

the   suggestion   that   whatever  she  stated   in  para  no.

7,9,11,12,13  of her affidavital evidence  are totally false. She

has  denied the  suggestion  that  as stated in para 13 of her

plaint   she   is  not  deprived  from  all  the  privileges  and

expectation of a marital life as stated above. She  has  denied

the  suggestion  that  there is chance of reconciliation between

the petitioner and the Opposite Party under a  mutual consent of

the parties. She  has  denied the  suggestion  that no cause of

action was arose as mentioned in the plaint. She  has  denied

the  suggestion  that  she has filed  a false and concocted case

against the Respondent  to illegally get the decree of  divorce.

She  has  denied the  suggestion  that  the Ext. 2 and 3  are not

valid as per law and she does not have any resemblance in the

case. She  has  denied the  suggestion  that  as the respondent

has not tortured upon her so she has not filed any other case

against the respondent. 

11.  The  PW.2,  Srimoti  Sarita  Devi  Beria the mother  of  the

petitioner,  in  her evidence on affidavit has testified in a similar

and identical  manner  as  that  of  the  PW.1  and  as  such,   her

evidence in affidavit is not repeated here for the sake of brevity.

12.   In Cross-examination PW.2,  has  stated  that she is  the

mother of  the petitioner.  She does not  know reading  English.

She knows the contents of the affidavital evidence. The contents

of  affidavital  evidence  are  written  on  her  instruction.  The

marriage of her daughter was solemnized at Guwahati.  As per

her information the conjugal life  of  her daughter was happy up

to 3 – 4 months from the  date of  solemnization of marriage.

Thereafter when she talked  to her daughter over  phone she

told her that she  was  tortured by the  Opposite Party.  She also

told her that the Opposite  party  used  to  drink heavily  and
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physically assault  her. She  was also  not provided  with proper

food and  was  asked to bring money  from her  parents. She

also gave her daughter a sum of Rs. 75,000/-  for  giving  it  to

opposite party.  The Opposite Party also  promised to return the

money in one and half  year  and also give up all bad  habits.

The Opposite Party again used to drink  regularly and assault

her more than before.  Finally,  being compelled the Petitioner

came to  her house on 30.08.2013. Thereafter,   she and her

daughter   telephoned  the  mother   of   the  Respondent

requesting  to improve  the  living  condition of the  petitioner

and  stop torturing  her  and  also ensuring  that  respondent

does not  drink.  She has not stated  in her affidavital evidence

that  she and  her daughter   telephoned the mother of  the

Respondent  requesting  to improve  the  living  condition of the

petitioner  and  stop torturing  her   and  also  ensuring  that

respondent does not  drink. At all relevant  times, she informed

the  mother  of  the Opposite Party regarding the cruelties  done

by  the  Opposite Party and  also about  his all his  bad  habits.

After  two years  of marriage  of her daughter she visited  the

matrimonial  home of her daughter. She  stayed  there for  about

an hour. She has not mentioned these  facts  in her affidavital

evidence.  At that time she  only talked with  the  mother of  the

respondent. At  that particular  time the relation between the

petitioner  and  the respondent was not  good. At  that  time  she

told  the mother  of  the  respondent  that her  son was  not in

good  habit so he  should  be rectified. 

13. She  denies  the  suggestion that  since  any such talk was

not held so she has  not  stated  this  facts  in her affidavital

evidence. In the  month of  April, 2013, both the petitioner  and

respondent visited  her house and at  that  time the respondent

used to come drunk  in her house. Except  this incident, all other

incident as stated  in her affidavital evidence are known to her

through  to her  daughter. She  denies  the  suggestion that in
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April,  2013,  the  respondent  did  not  come  to  her  house  in

drunken  condition.  She  has   stated  all  the   facts  between

07.02.10 to 30.08.13. In the year 2012, two days  after Diwali,

the  respondent had paralytic attacks at  Guwahati.   At  that

time  her daughter was  at Guwahati.  She has  stated in her

affidavital  evidence  about   the  paralytic  attacks   of  the

respondent. She  denies  the  suggestion that at  the time of

paralytic  attacks  of the  respondent her daughter did not take

care of him and  so she has  not  stated this  incident in her

affidavital evidence.  She has not  stated in detail what type of

injury  was  caused  to  her  daughter  by the   respondent.  She

denies  the  suggestion that  the respondent did not inflict  any

physical torture upon the petitioner so she did not  state these

facts in her affidavital evidence. She  denies  the  suggestion

that the statement  regarding  respondent  taking  heavy  drink

and gambling and giving  not proper  food to her daughter are

false.  She also denies the  suggestion that   she never  gave Rs.

75,000/- to her daughter for giving it to the Respondent. As the

respondent  again  tortured  and  demanded  money  from  the

petitioner, hence, the petitioner  was finally  compelled to leave

her  matrimonial house.   It is a fact  that she has stated in her

affidavital evidence that as the respondent again tortured and

demanded money from the petitioner, hence, the petitioner  was

finally  compelled to leave  her  matrimonial house. She  denies

the  suggestion that  she  alongwith her  daughter falsely  filed

this case to illegally obtain divorce  from  the  respondent. 

14. DW.1,  Sri   Sanjoy   Didwania,   the   Opp.  Party  in   his

evidence  on  affidavit  has  testified  in  a  similar  and  identical

manner as that of the contents of his pleading as narrated above

and as such, his evidence on affidavit is not repeated here for

sake of brevity.  

15.  In cross-examination the DW.1  has  stated that  he  does
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not remember  the  date  of   his  marriage  but  it   was in

February, 2010. He has  not  filed  his  affidavit  in  evidence  in

this  case. On  what   ground  this  divorce petition  is  filed  by

his  wife, he does  not  know. He  does  not  remember  when  his

wife   left   his  company   for   good.  Ext.  4   is   his  written

statement   and  Ext. 4(1)  to  4(4)  are  his signatures.  He  does

not  remember  when and  for  what   purpose  he has  put  his

signatures   Ext.  4(1)  to  4(4).  He has   not   mentioned in  his

written statement  that   the petitioner  has  left  him without

any  reason. The paralytic attacked caused  to  him due  to  high

B.P. He  was  treated  at  International  Hospital,  Guwahati.  He

has  not  submitted  any  medical  document  with  regard  to his

ailments. At  first  he  was  treated  at   International  Hospital,

Guwahati  and  then  treated  at  Marwari  Hospital  &  Research

Centre.  

16. He  denies  the  suggestion  that he used  to  drink and

smoke heavily and gambling.  He  denies  the  suggestion  that

at  night he come  home  heavily  drunk  and  tortured  his wife.

He has not specifically denied in his  written  statement  that

he used  to drink and  smoke  heavily and gambling.  He has not

specifically  denied   in   his   written   statement  any   of   the

allegation levelled against  him by  the  petitioner.   Himself  and

his   wife  had opened  a  joint  account and  a locker  at  IDBI

Bank,  Chandmari  Branch,  Guwahati.  That  account  and  locker

were operable  either of  them.  He does not  remember as to

how  many times he operated  the  said account  and locker

after the  petitioner  left him.   He  denies  the  suggestion  that

he intentionally  denying that Ext. 1(1)  is  not  his signature.  He

denies the  suggestion that Ext. 1 is  written  by him. He  has got

two  brothers besides him in his  house. Their  family  jointly

owns business of clothes,  stationery, medicine  besides  having

building construction works.  Nowadays  he does  not  attend

any of  their  business.  He  does  not  remember  where  the
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petitioner was undergone  treatment for her  physical problem.

They  had consulted  doctor  to  enquire  as  to  for whose  fault

or impotency the  petitioner  was not  conceived. She does  not

remember  the  name of  the  doctor,  nor  the  treatment taken.

He also  does not  know whether  he  was  examined  by  doctor.

But  as  husband  he had  once  accompanied  her  to  the

doctor. He  does  not know what  the  doctor  opined about  the

ailment of   the petitioner  as   to  whether  the  same  was

curable  or  not. Around  the  time of  their visit  to  doctor, he

was  fit  was attending  all  the  businesses  of  their family,  he

did  not  have the  stroke  attack  at  that  time.  He  does  not

know  whether   the   petitioner   was   treated   any   of   the

hospital  at  Dibrugarh. He cannot  say  after his stroke at what

time,   the petitioner   left   for   her   parents  home.  After  the

stroke he was  admitted  at  Hospital  by him family  members

including petitioner  and  all of  them  regularly  visited him  in

the hospital. He cannot  say  when  he  was  discharged  from

International   Hospital   or   Marwari   Hospital.  He  does   not

remember  if  he  went  with  the  petitioner  to  IDBI  Bank  after

recovery  from  stroke. They did  not   visit  the  Bank  to  open

their  account,  but  the  employees  of  the  Bank  visited  their

residence.  Ext.  2  is   the   letter  of  IDBI  Bank  addressed   to

Petitioner.   He   denies   the   suggestion   that  he   alongwith

petitioner  went  to the  IDBI  Bank  to open  account and  signed

all  papers  in  the  Bank. It  is  correct  that  the  account  was

operated on 17.08.13, 30.08.13  and  06.12.13  and  the  said

account  was  opened  on  10.08.13.  It is  correct  that he had

stroke   on  14.11.12.  He  was  discharged  after  approx.   one

month.  After  8-9 months the petitioner  left  him. He does not

remember  if   he had  accompanied  the  petitioner  to  her

parents’ house after his recovery.  He  does  not  remember  if

they together  came  to  his in-laws  house  in  Tinsukia and

stayed  here  for  2/3  days    in the  month of March, 2013.    He
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denies  the  suggestion  that Ext. 1 is  written  by  him  and  Ext.

1(1) is  his signature.    He   cannot say how much money, he

has   taken loan from others. He  denies  the  suggestion  that he

used  to  demand  money  from  the  petitioner  for  meeting  the

expenditure  of  his bad  habits i.e.  drinking,  gambling, smoking

and  to  pay off  the  creditors.  He  denies  the  suggestion  that

he used  to  torture the petitioner  if  she  could not  fulfill  his

demand of  money.  He  denies  the  suggestion  that he often

threaten  her  to  bring  money  from  her  parent  or  pay  by

her   somehow.   He   denies   the   suggestion   that  under

compulsion  the  petitioner   brought   Rs.  75,000/-  from  her

parents  and paid  to  him  which  he  did  not  repay.  He  denies

the  suggestion  that after  pursuing  him by  the  petitioner,  he

had  written  Ext. 1.

17. He  states  that  his  brother  Parash  is   a   Chartered

Accountant. He obtained the  certificate  after his  marriage but

he cannot  say  the  exact time.  He  studied  at  Calcutta  for  3-

4 years  and  then  qualified for  C.A. He  does  not  know  in

which  area  of  Calcutta his brother  stayed  for  study. After 3-4

years of  his marriage  he was  given in  marriage.  He  attended

his  marriage  and  at  the time of  his marriage he  came  to

Guwahati  from  Calcutta.  His  both   younger   brothers   were

married  in  the  same  day.  He also  attended  the  marriage

and   he   also   present   at   the   time  of   videography.  He

attended   all   the   functions   of   marriage  of  his  younger

brothers.  He   cannot   deny  if   his  younger   brothers  were

married  in  July, 2013  at  Guwahati. He does  not  know  if the

son of  the petitioner's   sister was  christening (NAMKARAN) in

August, 2013  and  whether  she  had  come  to  attend  the

same  with   permission from  his parents  on 30.08.13.     After

she came  back on  30th August, 2013  he did  never  come  to

Tinsukia  to  meet  her. Nor  did  he  ever  try  to  take  her  back.

Nor  did  he  try  to  know the  reason   why  she  did  not  return
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back  to   him.  He  does  not   know  whether  the  physical

ailment of  his  wife  cured  or  not. According  to  Ext. 3  his wife

was cured  of  her  ailment  and  Phellopian tube  was  found  to

be normal. The petitioner  is  not  demanding   any  money  from

him if  he divorced. He  does  not  know  why  she  is  asking  for

divorce. Even  if  the  petitioner  is   blaming  of his drunkard

condition,   smoking  and  gambling yet  he does  not  want  to

divorce  her. 

18.  He  denies  the  suggestion  that he  is  compelling  the

petitioner to  remained  married  with him for  whole  of  her  life

though she does  not  want  to  go  back  with  him.  He  denies

the suggestion  that he   kept  the  petitioner  under  mental

torture  while  she  was  with  him  and   still  he  is  torturing

her  by  not  allowing  her to  divorce  him.  He  denies  the

suggestion  that the  petitioner  is  entitled  for  divorce as  per

law.  He  denies  the  suggestion  that despite  remembering

every  fact he is    avoiding  the  questions  by  saying  that  he

does  not  remember.  

19.  D.W.2,  Sri  Parash   Didwania,   the   brother   of   the

Respondent/Opp. Party  in  his evidence on affidavit has testified

in a similar and identical manner as that of the DW.1  and as

such, his evidence on affidavit is not repeated here for sake of

brevity.  

20.   In  cross-examination  he  states  that  he obtained  his

B.Com Degree  from  Umesh  Chandra  College, Calcutta in  the

year  2007   and   he  obtained  the   Degree   of   Chartered

Accountant  in the  year  2011.  He used  to  stay  in his  family

residence at Baguiti, Calcutta. He  attended  the  marriage  of

DW.1 and he too  took  active part  in  his marriage solemnized

on  13.07.13. On  that  day  his another  brother,  Rajib  was

also  given in marriage. Both  the  marriage  were  performed in
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a  single marriage  Hall. He shifted  to  Guwahati  permanently

after his marriage. Prior  there  too  he was having his practice

both  at Guwahati  and  Calcutta and  he used  to attend  his

office  at both places  in  monthly  intervals. At  the time of his

marriage,  house  was  renovated  for   stay  of  himself   and

Rajib and  new furniture’s  were  also  brought.  DW.1  is  3½

years  older  to him. The petitioner  left  for  her  parents  after

levelling  false allegation upon  his family  members  and  DW.1.

False allegations are  heavy  drinking, smoking,  gambling by

DW.1. In October, 2010  he  was  in  Calcutta and  when  he

returned  to Guwahati he  does  not  remember. At the  time of

leaving  their house in August, 2013  the  Petitioner told them

that  she will go to Tinsukia  for  2/3  days  for  attending  a

family  function but thereafter  she  did  not  go back. They  did

never  come  to Tinsukia  to  take  her  back. Only  on one

occasion  DW.1  came after  approx. 2/3  months of  her  coming

to  Tinsukia. He does  not  remember what  had he  eat  day

before  yesterday  so  it  is  not  possible  to  remember  the

date on  which  DW.1  came  to  Tinsukia.  He  was  accompanied

his cousin  brother Binay and  they  stay  here  for  2/3  days and

they stayed in their  relative's  house  and attended  the  house

of   the petitioner.  His   brother  is   not  insane.  Affidavit  on

Evidence of   DW.1  was  partly  dictated  by him and partly

dictated   by  DW.1.  They  got   the    Affidavit   on   Evidence

prepared  through  advocate,  Keshab  Roy.  DW.1  did not    go

to  the  Notary for  getting  the  affidavit  motorized, only  he

went  there. They were identified to  the  Notary by  Advocate,

Sri Keshab  Roy.  Ext. 5  is  his  Affidavit in  Evidence  and  first

two  pages  thereof   is  not  signed  by  him. He does  not

remember  the  name  of  the  Notary.  

21. He  denies  the  suggestion that  his statement  to  the

effect that he had  gone  to  the  Notary  with  his affidavit  and

Sri Keshab Roy  had  identified  him  and  his  brother   in  the
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affidavit. There  is  no  Court  fee  stamps   attached  to  affidavit

on evidence  of  himself  and  his  brother (DW.1). He  denies

the suggestion that the  affidavit  on  evidence  of  himself  and

his brother  are illegal and invalid and  hence  no  value  in  the

eye of law.  DW.1  suffered  the  stroke  in  October, 2012  and

immediately   he   was   shifted   to   International   Hospital,

Guwahati  and  he  stayed  there  for  around  10 days  and

therefrom  he was  shifted  to  Maruwari  Hospital & Research

Centre, Guwahati and  there  also  he  stayed  for  10-15  days

more.  They have  all  the  documents  of  his  treatment with

them  but  they  have  not  filed  the  same  here  as  they were

not  asked by  their lawyer  to  file  documents  with  regard  to

the  ailments. At  the  time  of  discharged the  doctor  had

advised  the  DW.1  not  to  drink  alcohol, and  to  smoke  and

also  advised  him  to  remain in  house.  DW.1  had  attended

his marriage  and  that  of  Rajib  celebrated  at  Maligaon, which

is  around  16-20  KM from  their residence. After  marriage  they

went  to  Andaman  for  Honeymoon  and later  on they went to

Dubai. Rajib  and  his  wife  also  accompanied  to Dubai. For

celebrating  his marriage  he  came  to  Guwahati in  the  month

of  March/April, 2013. It has  been  alleged  by  the   petitioner

that  the  DW.1  had  made  writing  something  to  her. He  did

not  know  anything  about  any writing  by  Sanjoy  prior  to

filing  of  this  suit. It  is  not  in his personal  knowledge  that

Sanjoy  did  not  write  anything  but  it  was  informed  by  DW.1.

He   acquired  the  knowledge of  the  said  writing  Ext.  1

through  his brother  DW.1  but  he  has  not  mentioned in  his

affidavit  that  he  acquired  such  knowledge  from his  brother.

Whether  he     has  mentioned in  his   affidavit   that   fact  of

execution of  Ext.1  it  is  true  to  his knowledge  and  belief.  He

does  not   know  how  the   DW.1 and  Opp. Party  treated  each

other.  He does  not  know  that  petitioner  used  to  pay  money

to  DW.1. He  does not  think  that  his brother  is a drunker,
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smoker  and  gambler.  He   denies   the   suggestion  that   he

knows  that his brother   had  given  promise in  writing  to his

wife  that  he  will  give up  all  his  bad  habits, stop  drinking,

gambling, smoking  but  he  is   intentionally  telling  lie.  He

denies  the  suggestion that he also  know  that  his brother  had

taken   loan  on  credit  for  meeting  expenses of  his  bad

habits  which  he  did  not  repay. He  denies  the  suggestion

that due  to  his  bad  habits  DW.1  was  not  allowed  to  attend

any  our  business.  He does  not  know  the  reason  for  which

the  petitioner  is   seeking  divorce. He  is  sure  that  she  is  not

hankering  after  money.  They  held  meeting   for  conciliation

several    times    and   in   those   meetings   his  uncle   D.P

Gidwania  had  come  to  Tinsukia  and he  held  meeting  in

Tinsukia  with  the  petitioner's family  member in Tinsukia.  The

meetings  were  held  in   the  year  2013  and  2014 were

schedule  in  the  house  of  Ranjit  Jitania  in  Tinsukia. The

petitioner did  not   attend  the  meeting  despite  promise. He

denies  the  suggestion that there is  no  reason why  they are

objecting  the  divorce. They  have  not  mentioned  in   their

affidavit  that  their uncle D.P Gidwania  came  to  Tinsukia in

2013  and  2014  and  organized  a  meeting  in  the  house  of

Ranjit  Jitania  which  failed  due  to  non-co-operation  of  the

Petitioner. He  denies  the  suggestion that the  story  of   their

attempt  to  resolve  is  false  and  fabricated.

22. Upon  hearing  both  sides  I  am  discussing  the  issues

one  by  one  for proper adjudication  and  analysis. 

ISSUE  NO.1:

23.  With  regard to the Issue  no. 1 i.e.  Whether the  suit

is  maintainable  in  law  or  in  fact? I have gone through the

material evidence on record upon hearing both sides. There is no

denial the fact that the petitioner is the wife of the respondent.
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Being  wife  she  has  alleged  that  the  respondent  has  been

perpetrating cruelty to her and hence filed the instant case for

divorce. The respondent could not show that the case is barred

by any law and fact. The law allows any wife who alleged to be

suffered  with  cruelty  has  the  right  to  file  for  divorce.  Upon

considering all  facts and circumstance I  am of the considered

opinion that the case is maintainable in law and in fact. Hence

the issue no. 1 is decided in favour of the petitioner.

ISSUE NO. 2

24. With  regard  to  the  Issue  no. 2, i.e. whether  the

Respondent  had caused  cruelty upon  the  petitioner? I have

heard both sides on the issue. Ld. Counsel for the petitioner has

pointed out that it reveals from the evidence of the PW 1 and 2

that the respondent has a bad habit of drinking, gambling and

taking loan from the others and not paying the loan and thus

tortured the petitioner mentally and physically. It is also alleged

that the respondent had demanded an amount of Rs. 75,000/-

and received from her family and promised to return the money

to  the  family  but  later  did  not  return  although he  had given

written  promise.   Thus  the respondent  has  been treating the

petitioner  with  cruelty  since  their  marriage.  To  fortify  the

argument he has cited the case of  Ravinder Pratap Singh v.

Hema (MAT.  APP.  (F.C)  45/2014 Del  H.C),  Sobharani  vs.

Madhukar Reddy (AIR 1988 SC 121), AIR 1995 Kerala 139.

25. In  reply  the  respondent  has  vehemently  denied  the

allegation levelled against him by the petitioner. He has alleged

that the petitioner has avoided him since he has fallen sick and

after going to her parents’ home due to some social function she

has not returned back to him. She has avoided to take care of

him. As he fell sick she denies to return back. He has tried to

reconcile but of no avail.  The petitioner left her marital  home
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without  any  cogent  reason.  He  has  denied  that  he  has

committed any cruelty to the petitioner. To fortify the argument

the Ld. Counsel for the respondent has cited the case of Suman

Singh vs. Sanjay Singh (S.C Civil Appeal No’s 7114-7115

of 2014) and LIC of India & Anr. Vs. Ram pal Sing Bisen

(Civil Appeal No. 893/07 S.C).

26. Upon perusal of the evidence on record I have found that

the PW 1 has stated in her cross-examination that “in the plaint

as well as Affidavital evidence although she has stated that the

Respondent inflicted physical and mental torture upon her but

she  has   not  specifically  written  what  type  of  physical  and

mental torture was meted out to her”. The petitioner i.e. PW1

has stated that “it  is a fact that she has not mentioned  the

specific date on which she was  meted out physical and mental

torture. It also admitted that she has not mentioned in her plaint

that after 30.08.2013, she alongwith her family members had

made any attempt to save her conjugal life”. But the opposite

party categorically denies the allegation of the petitioner.

27.   In the case of Ravinder Pratap Singh v. Hema (MAT.

APP. (F.C) 45/2014) Hon’ble Court has dismissed the prayer of

the  appellant  by  observing  that-  “The  plea  of  the  learned

counsel  of  the  appellant-husband  that  there  is  no  specific

allegation of cruelty loses its significance in the light of the non-

cross-examination of  PW-1,  Smt.  Hema on this  material  point

(Supra). In the instant case, it was: 

a) Respondent-wife; 

b) Appellant-husband; 

c) Brother and sister of the appellant; and

d) maternal uncle of the appellant, who were material witnesses

to incidents and marital  affairs which took place between the
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parties to marriage. The brother, sister and maternal uncle are

relatives  of  the  appellant-husband  and  therefore  no  adverse

inference can be drawn against the respondent-wife. Rather the

aforesaid witnesses could have been examined by the appellant

for its better appreciation in evidence”. 

28. But here in the instant case the respondent contested the

case  and  cross-examined  the  petitioner.  The  respondent  also

examined DW 2 his brother on his behalf to defend him. The DW

2 has supported the statement of the respondent and denied the

claim of the plaintiff about the torture perpetrated to the plaintiff

petitioner by the respondent.    

29. Upon perusal of the evidence it is crystal clear that  the

petitioner has failed to mention specifically about what type of

physical torture was done to her by the respondent. There is no

corroboration  about  the  allegation  of  assault  hence  it  cast  a

doubt about the physical assault. With regard to the allegation of

drinking  and  taking  loan  no  independent  witnesses  has

corroborated the allegation. Although the mother of the PW 1

has supported the evidence of the PW1 but her statement also

not  corroborated  by  any  independent  witness.  There  is  no

evidence  from where  the respondent  took loan and not  paid.

Apart from this with regard to the allegation of drinking wine by

the respondent there is no reliable evidence which can prove the

allegation.  Mere  imputing  allegation  is  not  enough  to  prove

cruelty.

30. So far the allegation of giving money to the respondent is

concerned the PW 2 states that she had paid Rs. 75,000/- to PW

1  and  PW  1  had  paid  to  the  respondent.  In  this  regard  no

independent witnesses have supported the claim of the PW 1

and PW 2.  But the respondent has denied that he has written or

put signature on Ext.1. Apart from this the PW 1 could not prove
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that to get the money the respondent had tortured her.  Hence it

cast a doubt about the statements of payment of Rs. 70,000/- to

the respondent. 

31. With  regard  to  the  proof  of  documents  Ld.  Defence

counsel has cited the case of LIC of India & Anr. Vs. Ram pal

Sing Bisen (Civil  Appeal No. 893/07 S.C)  wherein Hon’ble

Supreme Court has opined that -

 26. "We  are  of  the  firm  opinion  that  mere

admission  of  document  in  evidence  does  not

amount to its proof. In other words, mere marking

of exhibit on a document does not dispense with its

proof, which is required to be done in accordance

with  law.  As  has  been  mentioned  herein  above,

despite  perusal  of  the  record,  we  have  not  been

able  to  come  to  know  as  to  under  what

circumstances  respondent  plaintiff  had  admitted

those documents. Even otherwise, his admission of

those  documents  cannot  carry  the  case  of  the

appellants any further and much to the prejudice of

the respondent. 

27. It was the duty of the appellants to have proved

documents Exh. A-1 to Exh. A-10 in accordance with

law.  Filing  of  the  Inquiry  Report  or  the  evidence

adduced  during  the  domestic  enquiry  would  not

partake the character of admissible evidence in a

court of law. That documentary evidence was also

required  to  be  proved  by  the  appellants  in

accordance with the provisions of the Evidence Act

which they have failed to do”. 

32. So  far  the  admissibility  of  the  Ext.  1  is  concerned  the

respondent  has  denied  the  execution  of  the  Ext.  1  and  his
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signature over the Ext. 1. The PW 1 has stated that in Ext.1, she

has not exhibited the signature of Respondent. 

33. Section  67  in  The  Indian  Evidence  Act,  1872 has

stated as follows:-

“67. Proof of signature and handwriting of person alleged

to  have  signed  or  written  document  produced.—If  a

document is alleged to be signed or to have been written

wholly  or  in  part  by  any  person,  the  signature  or  the

handwriting of so much of the document as is alleged to

be in that person’s handwriting must be proved to be in

his handwriting”.

34. As the Ext. 1 is denied by the respondent and no expert

evidence is adduced by the plaintiff petitioner to prove the Ext. 1

and as the signature of the respondent is not exhibited by the

plaintiff /petitioner as per established procedure of law it cast a

doubt about the authenticity of the Ext. 1.

35. But  with  regard  to  the  meaning  of  Cruelty  Hon’ble

Supreme  Court  has  observed  in Suman  Singh  vs.  Sanjay

Singh  (S.C.  Civil  Appeal  No’s  7114-7115  of  2014) as

follows:

23. “ The word "cruelty” used in Section 13(1) (ia)

of the Act is not defined under the Act. However,

this  expression  was  the  subject  matter  of

interpretation in several cases of this Court. What

amounts  to  “mental  cruelty”  was  succinctly

explained  by  this  Court  (three  Judge  Bench)  in

Samar Ghosh vs. Jaya Ghosh [(2007) 4 SCC 511].

Their  Lordships  speaking  through  Justice  Dalveer

Bhandari  observed  that  no  uniform standard  can

ever be laid down for guidance, yet it is appropriate

to  enumerate some instances of  human behavior
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which may be considered relevant in dealing with

the cases of “mental cruelty”. 

24)  Their  Lordships  then  broadly  enumerated  16

category  of  cases  which  are  considered  relevant

while  examining  the  question  as  to  whether  the

facts  alleged  and  proved  constitute  “mental

cruelty” so as to attract the provisions of Section 13

(1) (ia) of the Act for granting decree of divorce”. 

36. Ld. Counsel for the plaintiff petitioner has cited the case

Sobharani  vs.  Madhukar  Reddy  (AIR  1988  SC  121),

wherein  Their  Lordships  of  the  Hon'ble  Supreme  Court  have

explained the term "cruelty" as under: 

"4. Section 13(1) (i-a) uses the words "treated the

petitioner with cruelty". The word "cruelty" has not

been  defined.  Indeed  it  could  not  have  been

defined.  It  has  been  used  in  relation  to  human

conduct or human behaviour.  It  is  the conduct in

relation to or in respect of matrimonial duties and

obligations. It is a course of conduct of one which is

adversely affecting the other.  The cruelty may be

mental or physical, intentional or unintentional. If it

is  physical  the  court  will  have  no  problem  to

determine it. It is a question of fact and degree. If it

is mental the problem presents difficulty. First, the

enquiry must  begin as to  the nature of  the cruel

treatment. Second, the impact of such treatment in

the  mind  of  the  spouse.  Whether  it  caused

reasonable apprehension that it would be harmful

or injurious to live with the other. Ultimately, it is a

matter  of  inference  to  be  drawn  by  taking  into

account the nature of the conduct and its effect on

the complaining spouse.  There  may,  however,  be

cases where the conduct complained of itself is bad
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enough  and  per  se  unlawful  or  illegal.  Then  the

impact or the injurious effect on the other spouse

need not be enquired into or considered.  In  such

cases, the cruelty will be established if the conduct

itself is proved or admitted”. 

37. In the instant case the plaintiff petitioner has stated that “

soon  after  the marriage  the  Opposite  Party  started  inflicting

physical  and  mental  torture  upon  the  petitioner  on  flimsy

pretext  and  sometimes  for  bringing  money  from  the  father

of  the  petitioner,   but  the  petitioner  tolerated  all   such

tortures with  a  hope  that  good  sense  will  prevail  one  day

on  the  Opposite  Party. That   sometime  after  her  marriage,

the petitioner could  learn  that  the  Opp. Party  had  all  bad

habits,  including  drinking heavily everyday,  gambling,  taking

huge  amount  of  credit  from  others,  come to  the  house  at

late  light in intoxicated  condition  etc.  He  did  not  also  give

anytime   to   the  business  or   earning   money.   When  the

petitioner objected  thereto,  he  used  to  abuse  her  in  filthy

language  even  by  calling  names  to  her  parents. That  the

Opp. Party  did  never  give  any  money  to  the   petitioner  for

meeting   her   urgent   needs   even.   There   are   many

requirements  for  which  a  lady  cannot  approach  her  elders.

But  the  Opp. Party  did  not   pay  any  heed  to  her  requests.

Instead  of  paying  her,  she  used  to  ask  the  petitioner  to

give  him  money  from  herself  or  by  bringing  from  her

parents.  When  she  did  not  give  him  or  bring  money  from

her parents,  she  was  subjected  to  inhuman  cruelty  by  the

Opp. Party.  With  the  hope  of  improvement, the  petitioner

brought  from  her  parents  and  paid  to  the  opposite  party a

sum  of  Rs. 75,000/- only  in  total”. “That  since  no  alternative

was  left  for  her,  the  petitioner,  for  the  sake  of  her  safety,

came  to  her  parents'  house  with  her  mother  on  30th August

2013  and  since  then  she  is  staying  with  them  at  Tinsukia.
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After  her  coming  back  the  Opp. Party  did  never  call  her

and/or  take  any  information  about  her”.

38. In the cited case by the defense i.e.  Suman Singh vs.

Sanjay Singh (S.C Civil Appeal No’s 7114-7115 of 2014)

the  appellant  wife  filed  an  appeal  against  the  Judgment  and

order of Divorce and the appeal was allowed. In the judgment

Hon’ble Supreme Court has observed as follows that-   

“In our view, the incidents which occurred prior to

2006 could not be relied on to prove the instances

of cruelty because they were deemed to have been

condoned by the acts of the parties. So far as the

instances alleged after 2006 were concerned, they

being isolated instances, did not constitute an act of

cruelty. 

28)  A  petition  seeking  divorce  on  some  isolated

incidents alleged to have occurred 8-10 years prior

to  filing  of  the  date  of  petition  cannot  furnish  a

subsisting cause of action to seek divorce after 10

years  or  so  of  occurrence  of  such  incidents.  The

incidents alleged should be of recurring nature or

continuing one and they should be in near proximity

with the filing of the petition. 

 29) Few isolated incidents of long past and that too

found to have been condoned due to compromising

behaviour of the parties cannot constitute an act of

cruelty within the meaning of Section 13 (1) (ia)of

the Act.

30)  In  our  considered  opinion,  both  the  Courts

below failed to take note of this material aspect of

the case and thus committed jurisdictional error in
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passing  a  decree  for  dissolution  of  marriage.

…………………..

……………………………………………………………

38.In our considered view, as it appears to us from

perusal  of  the evidence that  it  is  the respondent

who  withdrew  from  the  appellant's  company

without there being any reasonable cause to do so.

Now that we have held on facts that the respondent

failed to make out any case of cruelty against the

appellant, it is clear to us that it was the respondent

who withdrew from the company of the appellant

without reasonable cause and not the vice versa”. 

39. Here in the instant case it reveals from the evidence of the

PW 1 that since the marriage on 07.02.2010 she had stayed with

the respondent till 30-8-13. But she could not disclose properly

why  she  went  away  permanently  particularly  on  30.8.13  by

leaving  the  respondent.  The  Respondent  claims  that  he  had

suffered from paralysis from  14.11.12  and the Petitioner also

admits the statement of the paralytic condition of the petitioner.

Which raise presumption that during the ailment there was no

cruelty to the Petitioner as claim be the plaintiff/petitioner. 

40. Apart from this the plaintiff petitioner admits during her

cross examination that she has not mentioned in her plaint that

after 30.08.2013, she alongwith her family members had made

any attempt  to  save  her  conjugal  life.  From the  statement  it

appears that there is no meeting held between the parties to

sort out the problem if  any arises between the parties before

filing of the instant suit. In this regard I am of the view that there

should have been some meeting between the parties to sort out

the  problems  between  the  parties  before  filing  the  instant
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divorce case. 

41. From  the  material  evidence  on  record  it  does  not

transpires the element of cruelty towards the plaintiff petitioner

so enormous that there is any threat to her life if she stays with

the  respondent.   There  may  be   some  misunderstanding  or

family dispute between the parties. But such isolated incident

cannot  be  a  ground  of  divorce.  The  plaintiff  petitioner  has

passed her conjugal life since her marriage till  30.8.2013. But

she could not say clearly what sort of cruelty perpetrated to her

since the respondent suffered from paralysis from 14.11.12. The

Petitioner  has  attributed  general  allegation  against  the

respondent  with  no  details  pleading  such  as  on  which  date,

timing and year etc. She was tortured. Apart from this there is

no eye witness to the allegation of cruelty. Hence it cast a doubt

about the allegation of cruelty.

 
42. From the evidence of  the petitioner it  appears that she

withdrew  her  company  from  the  respondent  without  any

reasonable  ground.  Hence  in  my  considered  view  that  the

petitioner has failed to prove cruelty perpetrated to her by the

respondent. Hence issue no. 3 is decided against the petitioner.

ISSUE NO. 3 & 4

43.  With regard to the Issue No. 3 & 4 i.e. (3)  Whether   the

petitioner  is  entitled  for  the  decree as  prayed  for? And  (4)

Whether  the  parties  are  entitled  for  any  relief/reliefs   as per

provision of  law?  I  am of  the considered opinion that as the

petitioner has failed to prove cruelty to her by the respondent

the  petitioner  is  not  entitled to  get  decree  of  divorce  or  any

other relief  or  reliefs.  Hence the Issue No.  3 & 4 are decided

against the petitioner.

 



30

44. Having regard to the fact that the grounds of cruelty as

originally pleaded in the petition filed by the plaintiff/petitioner

could not be established, as discussed above, and having regard

to the fact that the there is no meeting held between the parties

to sort out the bickering by effecting a compromise I don’t think

that it would be just and prudent to pass a decree of dissolution

of marriage. Let the door for reconciliation between the parties

in the changed circumstances may remain open for some time

more as it does not appear to me to be a case of irretrievable

breakdown of marriage. Therefore with a hope that the parties

may even hereafter effect amicable reconciliation I  am of  the

considered  view  that  it  would  not  be  prudent  and  judicious

decision  to  grant  a  decree  of  dissolution  of  marriage  under

Section 13 (1) (ia)  of Hindu Marriage Act 1955.

O R D E R

45.  In view of the above discussion and considering all facts

and circumstances the prayer for the   decree   of   divorce of

the plaintiff/ petitioner is dismissed herewith on contest without

cost.

46.  As such,  prepare  the decree accordingly.

47.  The  case  is  disposed  of  herewith.

48.  Given under my hand and seal of this Court on this the
12th day of April, 2018.

      Dictated and corrected by me.

     (A. Hakim )                    ( A. Hakim)
        Addl. District Judge-2                Addl. District Judge-2

      Tinsukia.                                           Tinsukia

Transcribed  by:

(P.D Phukan), Steno. 

 


